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Court of Arbitration at the
Polish Chamber of Commerce

Justyna Szpara and Maciej Laszczuk
Laszczuk & Partners

In 2010 the Court of Arbitration at the Polish Chamber of Commerce
(PCC) celebrated its 60th anniversary. It has been in continuous oper-
ation since 1 January 1950, when it was created for the purpose of
resolving disputes in international trade. In relations between entities
from the former Eastern bloc, arbitration at the chambers of com-
merce in the relevant countries was mandatory, as reflected by the
Moscow Convention of 1972. Thus, at the beginning the Court acted
on the basis of arbitration agreements between the parties (typically
Polish entities trading with Western European businesses), but it also
had mandatory jurisdiction over cases brought against Polish com-
mercial entities (state-controlled) by commercial entities from other
countries that were parties to the Moscow Convention.

After 1989 the Court smoothly transformed into the most promi-
nent modern arbitration institution in Poland, for both domestic and
international cases. The Court currently handles about 400 to 500
cases yearly, about 20 per cent of them international, and is one of
the most important arbitration institutions in the region.

The Court also provides mediation services, through its Media-
tion Centre. The Court may also administer ad hoc arbitrations.

What is the Court of Arbitration at the PCC?
The Court of Arbitration at the PCC is an arbitration institution
affiliated with the Polish Chamber of Commerce, but is a separate
organisational unit. The seat of the Court is Warsaw. One of the
organisational units of the Court is its Mediation Centre.

The activities of the Court are run by its president, appointed for
a three-year term by the Presiding Council of the Polish Chamber of
Commerce, upon nomination by the president of the Chamber and in
consultation with the Arbitration Council of the Court. The Arbitra-
tion Council is responsible for adopting and amending the Rules of
the Court, as well as default appointment of arbitrators and deciding
on challenges to arbitrators. The members of the Arbitration Council
are appointed by the Presiding Council of the Chamber, upon nomi-
nation by the president of the Chamber, for a three-year term.

Arbitration under the Rules of the Court of Arbitration at the
Polish Chamber of Commerce.

Rules

The current Rules of the Court of Arbitration at the Polish Chamber
of Commerce were issued in 2007. However, under Polish arbitration
law, which applies when the place of arbitration is in Poland, if the
parties agree on an institutional arbitration, the rules in force at the
time of execution of the arbitration agreement — and not at the time
of initiating the arbitration — will apply unless the parties agree oth-
erwise. Thus, previous versions of the Rules may also be relevant.

The Rules govern proceedings where the parties agreed for insti-
tutional arbitration by the Court. In ad hoc arbitration administered
by the Court, the Rules do not apply unless agreed by the parties.

The Rules give effect to the parties’ autonomy to regulate the
conduct of the proceeding. In any case the arbitrators are obliged,
while applying the Rules, to follow the rules agreed by the parties,
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whether contained in the arbitration agreement or otherwise mutu-
ally agreed.

The Rules expressly require the arbitrators to encourage the par-
ties to settle at every stage of the proceeding. This is not understood
as obliging or authorising the arbitrators to mediate between the par-
ties or reveal their assessment of the case, but as a general obligation
to promote settlement.

Arbitrators

The Court maintains a list of arbitrators, prepared and reviewed
by the Arbitration Council. The Council seeks to list recommended
arbitrators of high quality and exceptional skills. The list is not
binding on the parties, except that a sole arbitrator or presiding
arbitrator must be named from the list, and when the Arbitration
Council appoints an arbitrator it will select from the list. There are
now almost 200 arbitrators on the list, including the most prominent
members of the Polish arbitration community as well as arbitrators
from such countries as Austria, Belgium, the Czech Republic, France,
Germany, Hungary, India, Italy, Slovakia, Switzerland, the UK and
the US. Interestingly, under the Rules currently in force, persons
included in the list of arbitrators are not allowed to represent parties
in arbitrations at the Court.

The arbitrators are required to follow the Code of Ethics adopted
by the Arbitration Council. Breach of the code may be grounds for
removal from the panel or removal from the list of arbitrators.

Under the default rule, cases are heard by three-member panels.
A sole arbitrator is appointed:

+  when the amount in dispute is less than 40,000 zlotys, unless the
parties decided there should be a three-member panel;

«+ ifthe parties so agreed; or

+ if the parties did not agree on the number of arbitrators, upon
decision of the Arbitration Council at the motion of a party or ex
officio, if justified by the circumstances of the case (for example,
if the amount in dispute is only slightly above the 40,000 zlotys
threshold and the case is uncomplicated).

Seat of arbitration

Under the default rule, the seat of the arbitration under the Rules
is Warsaw. The parties may agree on a different seat, or otherwise
the arbitrators may designate another place of arbitration if justified
by the circumstances of the case or the convenience of the parties.
Nevertheless, hearings and any other activities during the proceeding
may be held elsewhere than at the seat of arbitration.

Language of arbitration

The parties may agree that the proceeding be conducted in Polish,
English, French, German or Russian. If the parties do not agree oth-
erwise, the proceeding will be conducted in Polish. Nevertheless,
the arbitrators may decide that particular activities be conducted
in another language, for example the language of the witnesses or
experts or the language of a contract. If the proceeding is conducted
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in a language other than Polish, however, the essential documents in
the proceeding must be translated into Polish. This rule was adopted
for the sake of the state court’s oversight of the award (if a petition is
filed to set aside the award, the record in the arbitration will typically
serve as evidence). However, the rule requiring translation of almost
the entire record seems outdated and serves little purpose in interna-
tional arbitration, and there are plans to abandon this requirement.

Multi-party proceedings and third-party intervention
The Rules contain provisions regarding multi-party proceedings and
intervention. If there are multiple parties on one side, they must jointly
name the arbitrator, and if they do not agree the arbitrator will be
named by the Arbitration Council. Any submissions and communica-
tions from the tribunal must be served on all of the multiple parties.
The Rules also allow third-party intervention. A third party
may be permitted to participate by the tribunal, upon consent of
the parties. If the tribunal permits intervention, the third party will
be requested to pay an arbitration fee. If the fee is not paid by the
deadline stated, the intervention will not be allowed. An intervening
third party is not entitled to appoint an arbitrator.

Commencement of arbitration
Under the Rules, arbitration is not commenced by the notice for arbi-
tration. The arbitration starts when a statement of claim is filed with
the secretary general of the Court (no notice for arbitration as such is
required). The statement of claim must be prepared in the language
of the arbitration (and if that is not Polish, with a Polish translation),
with copies for each of the respondents and for each arbitrator. The
statement of claim should:

«  state the parties and their addresses, and in the case of legal per-
sons enclose transcripts from the court register or other public
register for the party;

+ indicate the arbitration agreement (arbitration clause) or other
basis for the jurisdiction of the Court;

«  specify the amount in dispute; and

«  specify the claim, together with the grounds, and cite evidence in
support of the facts alleged.

If the statement of claim is filed by an attorney, it should be accom-
panied by the original power of attorney or a certified copy, together
with the address of the attorney.

A statement of claim may also name the arbitrator appointed
by the claimant, move for the case to be heard by a sole arbitrator,
or move for an arbitrator to be appointed by the Arbitration Coun-
cil. Otherwise, the secretary general will give the parties up to three
weeks to appoint the arbitrator or arbitrators.

The Rules do not require terms of reference to be prepared by the
tribunal and signed by the parties. The organisation of the proceed-
ing occurs through the tribunal’s procedural orders.

Jurisdiction

The Rules fully respect the ‘competence — competence’ principle, and
the arbitral tribunal is exclusively authorised to rule on its own juris-
diction (subject to judicial review as provided in the arbitration law).
Nonetheless, the Rules also provide for a kind of prima facie review
of jurisdiction by the secretary general. If jurisdiction is apparently
lacking, the secretary general will notify the claimant accordingly and
give the claimant up to two weeks to state if it continues to support
jurisdiction. If within this term the claimant informs the Court that it
does not support the case, the claim is deemed not filed. Otherwise,
upon lapse of the term the secretary general proceeds with the state-
ment of claim, and in such case the arbitration tribunal will decide
on its own jurisdiction.

Consolidation and set-off

The Rules allow for consolidation of cases for decision in one pro-
ceeding. Consolidation requires an order by the arbitral tribunal,
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when both parties ask for consolidation before the end of the hear-
ing, the consolidated cases are between the same parties and are
conducted under the auspices of the Court, and the arbitration panel
is the same in all of the cases. The cases do not have to be related,
but in practice it is only feasible to seek consolidation when the cases
arise out of the same or related contracts. In practice consolidation
happens rarely, mostly due to the requirement for identical panels.

The Rules allow the tribunal to hear a defence of set-off regard-
less of whether the set-off right arises out of the same contract or
is covered by an arbitration agreement. Nonetheless, if a separate
counterclaim is brought instead of a defence of set-off, the coun-
terclaim must be covered by an arbitration clause providing for the
jurisdiction of the Court (although not necessarily the same arbitra-
tion agreement as the main claim).

Hearings

A hearing is standard. In certain situations, however, the Rules permit
skipping the hearing and deciding the case on written submissions
only. This will apply primarily when the parties agree there should
be no hearing. Otherwise, the tribunal will decide whether to hold
hearings or decide the case on written submissions only. However,
if any of the parties asks for a hearing, the tribunal is required to
conduct a hearing.

Awards

The Rules provide certain time limits for issuing an award. An award
should be issued within one month following the close of the case.
The secretary general of the Court may, ex officio or at the request
of the chairman of the arbitral tribunal, extend the deadline by a
specified period if necessary due to the complexity of the issues to
be resolved or other circumstances of the case. Failure to meet the
deadline does not in itself invalidate an award.

An award is made in writing and served on the parties following
payment of all costs. The original of the award and all copies thereof
must bear the signatures of all members of the arbitral tribunal, or
at least two members, specifying the reason for the lack of signature
by the other arbitrator.

The Rules provide for limited review of the award by the institu-
tion. The award is then signed by the secretary general of the Court
and the president of the Court, and must bear the seal of the Court.
When signing the award, the secretary general of the Court and the
president of the Court certify that the arbitral tribunal was appointed
in accordance with the Rules and that the signatures of members
of the arbitral tribunal are authentic. Prior to signing the award,
the president may, without interfering in the merits of the decision,
return the award to the chairman of the arbitral tribunal to make any
necessary formal corrections or rectify evident mistakes.

Confidentiality

The Rules expressly provide for the confidentiality of arbitration.
The proceeding itself is closed to the public. All the participants in
the proceeding are required to maintain confidentiality, but the scope
of confidentiality is defined by the parties themselves, either in the
arbitration agreement or in the statements filed with the arbitral tri-
bunal. The parties may also agree that the fact of commencement
of the arbitration should be treated as confidential, but this is not
considered to be the default rule. Only parties and their attorneys,
as well as persons requested by the tribunal (such as witnesses or
experts), may be present during hearings. However, upon consent of
both parties and the tribunal other persons may be present, with a
maximum of two persons indicated by each of the parties. Awards
are also confidential, but the Arbitration Council may decide to pub-
lish an award (redacted to assure the anonymity of the parties). In
any event, the Council is required to give priority to the parties’
autonomy, so if the parties object to publication the Council should
not allow publication.

31



POLISH CHAMBER OF COMMERCE

Laszczuk & Partners

Costs

The Court may be seen as competitive in terms of costs of arbitration.
The fees payable to the Court include a fixed registration fee of 2,000
zlotys (or less in certain cases) and an arbitration fee. The arbitration
fee is calculated based on the amount in dispute, on a sliding scale
(regressive, from 8.0 per cent to 0.3 per cent).

In any final award on the merits, the arbitrators should decide
on allocation of costs, including attorneys’ fees. There are no fixed
rules on cost allocation, but typically the ‘loser pays’ rule is applied.
Attorneys' fees should be assessed per attorney, according to his or
her work input, up to the maximum of half of the arbitration fee in
the case, but no more than 100,000 zlotys. This means that alloca-
tion of attorneys’ fees is not necessarily based on the actual costs
incurred by the parties, and each of the parties should expect that
even if they win the case, they will be required to bear some part of
these costs.

Mediation

The Rules also provide a framework for mediation. Mediation under
the Rules may be started prior to commencement of arbitration or lit-
igation. Mediation may be conducted based on a written agreement
between the parties or upon consent of both parties. The mediator
should be appointed jointly by the parties, but if they do not agree
the mediator will be appointed by the Arbitration Council from the
List of Mediators. If mediation leads to a settlement, it should be
recorded by the mediator and signed by both the mediator and the
parties. There is also an option for the parties to request jointly that
the settlement be converted into an award. In such case the Arbitra-
tion Council will appoint the mediator as an arbitrator authorised
to issue an award. Although not expressly stated in the Rules, a joint
motion of the parties to convert the settlement into an award should
be deemed to be an arbitration agreement (unless the parties have
already signed an arbitration agreement covering the dispute).

Proceedings concerning internet domain disputes

There is a separate section of the Rules devoted to disputes concern-
ing infringement of rights in connection with registration of ‘pl’inter-
net domains. The Court has entered into a cooperation agreement
with the Scientific and Academic Computer Network (Naukowa i
Akademicka Sie¢ Komputerowa, or NASK, the institute responsible
for administering “pl’ domain names) as one of three arbitration

institutions designated to resolve disputes between third parties and
entities that have registered ‘pl’ domains concerning infringements
caused by the domain registration. NASK's general terms provide for
mandatory arbitration in such cases, requiring the NASK customer
against whom a third-party claim is brought to sign an arbitration
agreement or the domain registration will expire (it should be noted
that the validity of this requirement in relations with consumers is
doubtful).

The procedure under this section of the Rules is solely for
infringement disputes; other claims between the same parties (eg,
for payment of the fee) cannot be joined in the same proceeding.
The Rules apply if at least one of the parties has its seat or residence
in Poland. If both parties to the dispute are foreigners (ie, with their
seat or residence outside Poland), the WIPO Expedited Arbitration
Rules for Domain Name Dispute Resolution under PL will be applied
instead.

The procedure in a domain dispute is simplified in order to secure
speed and efficiency. For example, all communications within the
proceeding should be made by e-mail (unless mandatory provisions
of law require otherwise). Essentially, the language of the proceed-
ing should always be Polish, unless the arbitrators decide otherwise,
upon joint motion of the parties. The default rule is that a dispute
is decided by one arbitrator, instead of a three-member panel (but
the parties may decide otherwise). Certain deadlines for the parties
and the arbitrators are shorter than for the general procedure under
the Rules.

Decisions ending the proceeding (awards and settlements) are
automatically forwarded to NASK to implement the actions envis-
aged in its general terms. The awards are also published.

* % %

The Court of Arbitration at the PCC is definitely one of the most
important institutions on the Polish and regional arbitration market,
which is witnessing a constant increase in the number of cases, both
domestic and international. The Court is also involved in promoting
arbitration, organising arbitration seminars and other events on a
regular basis, as well as through publications related to arbitration.
For the past five years it has also organised a competition for law
students for the best Masters thesis on arbitration.
More information on the Court can be found at www.sakig.pl.

Justyna Szpara
Maciej Laszczuk

justyna.szpara@laszczuk.pl
maciej.laszczuk@laszczuk.pl

Plac Pilsudskiego 2
00-073 Warsaw
Poland

Tel: +48 22 351 00 67
Fax: +48 22 351 00 68

www.laszczuk.pl
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